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ecutive	 Director	 of	 the	 New	 Jersey	 Natural	 Lands	 Trust.2	 The	
Wickecheoke	Creek	Preserve	 is	home	 to	New	 Jersey’s	only	 covered	
bridge,	 as	 well	 as	 a	 stone	 house	 that	 predates	 the	 United	 States.3	
Where	 the	 name	 “Wickecheoke”	 comes	 from,	 though,	 is	 unknown.4	








Zachary	 J.H.	Wright,	 Siting	 Natural	 Gas	 Pipelines	 Post-PennEast:	 The	 New	 Power	 of	
State-Held	Conservation	Easements,	10	ARIZ.	J.	ENV’T	L.	&	POL’Y	296	(2020).	




	 3.	 Wickecheoke	 Creek	 Preserve,	 N.J.	 CONSERVATION	 FOUND.,	 https://www	
.njconservation.org/preserve/wickecheoke-creek-preserve	 [https://perma.cc/CR95	
-RU2W];	 see	 also	 History	 of	 the	 Prallsville	 Mills,	 PRALLSVILLE	 MILLS,	 https://www	
.prallsvillemills.org/history	[https://perma.cc/PG99-FLNJ].	






eral	 approval	 and	 moved	 forward	 with	 condemnation	 actions	 for	
















defeated	 by	 the	 state’s	 assertion	 of	 its	 sovereign	 immunity.12	 This	
 
	 5.	 Michele	Byers,	Block	of	PennEast	Pipeline	a	Victory	for	New	Jersey	Conservation	
Efforts,	 PHILA.	 INQUIRER	 (Sept.	 19,	 2019),	 https://www.inquirer.com/opinion/	
commentary/penneast-pipeline-new-jersey-court-ruling-20190919.html	[https://	
perma.cc/P9KB-SXR8]	(“Forty-two	of	the	131	properties	targeted	for	condemnation—
nearly	 a	 third—are	 state-preserved	 farmland	 and	open	 space.	 They	 include	 special	
places	 like	 the	 Ted	 Stiles	 Preserve	 at	 Baldpate	 Mountain,	 the	 Milford	 Bluffs,	 the	






of	 State	 Policy,	 NAT’L	 CONF.	 ST.	 LEGISLATURES	 (Mar.	 2011),	 https://www.ncsl.org/	
research/energy/state-gas-pipelines-federal-and-state-responsibili.aspx	[https://	
perma.cc/U8HQ-YHZM]	(“Although	the	federal	government	is	responsible	for	devel-
oping,	 issuing	 and	 enforcing	 pipeline	 safety	 regulations,	 most	 inspections	 are	 con-
ducted	by	state	regulatory	agencies,	which	are	responsible	for	regulation,	inspection	
and	enforcement	of	pipelines	within	state	boundaries.”).	
	 8.	 See,	 e.g.,	Michael	Gold,	Cuomo	Threatens	National	Grid:	 Provide	Gas	 or	 Lose	




















Part	 I	of	 this	Note	begins	by	providing	brief	background	 infor-
mation	on	the	various	legal	doctrines	and	principles	implicated	in	and	
by	the	PennEast	decision.	It	then	proceeds	to	an	in-depth	look	at	the	
Third	Circuit’s	analysis.	Part	 II	describes	 the	 long	history	of	 federal	
and	 state	 interests	 competing	 for	 control	 of—and	 decision-making	
power	over—the	land	within	state	borders	and	situates	conservation	
easements	 in	 that	 tale.	 Assuming	 arguendo	 that	PennEast	was	 cor-
rectly	decided	and	will	not	be	overturned,	Part	III	starts	by	explaining	












in	 PennEast	 involved	 principles	 at	 the	 heart	 of	 the	 United	 States’	
 




























and	 take	property	 regardless	of	objection	by	 the	property	owner.18	
































eminent	 domain	 power	 of	 the	 federal	 government	 remains	 subject	










that	 state’s	 constitution	and	 the	highest	 state	 court’s	 interpretation	
thereof.29	
Both	 the	 federal	 government	 and	 the	 states	 can	 delegate	 their	
eminent	domain	power	 to	private	actors.30	The	 federal	government	




































eign	 in	 its	exercise	of	 that	power.35	A	private	actor	exercising	dele-
gated	federal	eminent	domain	power	is	limited	in	that	exercise	by	the	
Takings	Clause.36	A	private	actor	exercising	delegated	state	eminent	




the	purpose	of	 such	delegations.38	 State	 legislatures	have	delegated	
state	eminent	domain	power	 to	private	actors	 since	 the	early	nine-
teenth	century,39	 such	as	 transportation	and	manufacturing	compa-
nies.40	Congress	has	delegated	federal	eminent	domain	power	to	pri-
vate	 actors	 since	 at	 least	 1894.41	 Many	 of	 these	 delegations	 were	
intended	 to	 “promote	 the	 generation	 [and]	movement	of	 energy	or	
 
	 31.	 See	generally	1A	NICHOLS	ON	EMINENT	DOMAIN	§	3.03[d]	(Julius	L.	Sackman	et	




































in	part,	 from	 the	difficulties	 involved	with	 transporting	natural	 gas	














(creating	 the	Washington	Metropolitan	Area	Transit	Authority	 and	providing	 it	 the	
power	to	condemn	property	necessary	or	useful	for	the	authorized	mass	transit	sys-
tem).	




































































































provide	 equal	 access	 to	 their	 facilities	 to	 all	 third	 parties,	 thousands	 of	 producers	
would	be	free	to	sell	to	hundreds	of	gas	distributors	and	millions	of	consumers	in	a	
perfectly	competitive	gas	sales	market.	The	pipelines	objected	to	this	approach,	how-







	 62.	 Phillips	 Petrol.	 Co.	 v.	 Wisconsin,	 347	 U.S.	 672,	 677	 (1954)	 (confirming	 as	
much	and	interpreting	the	NGA	to	provide	FPC	jurisdiction	over	all	wellhead	sales	of	
natural	gas	in	interstate	commerce).	
	 63.	 Natural	Gas	Act	Amendment	of	 1947,	Pub.	 L.	No.	 80-245,	 61	 Stat.	 459;	 see	
Transporting	Oil	&	Gas,	supra	note	47,	at	998.	












certain	 alternatives	 before	 utilizing	 eminent	 domain	 under	 Section	




venience	 and	 necessity	 from	 the	 Federal	 Energy	 Regulatory	
Commission	 (FERC).68	 Obtaining	 a	 certificate	 of	 public	 convenience	
and	necessity	 is	a	straightforward	process:	 if	 the	proposed	pipeline	
meets	 certain	 statutory	 requirements	 and	passes	 review	of	 its	 eco-
nomic	 and	 environmental	 impacts,	 FERC	 will	 issue	 a	 certificate.69	
FERC	involvement	in	natural	gas	pipelines	is	not	limited	to	issuing	cer-



































ate	 infrastructure	 in	 response	 to	 the	 natural	 gas	 boom	 of	 the	 late	
2000s	 that	 resulted	 from	 advances	 in	 hydraulic	 fracturing	 (also	
known	 as	 “fracking”)	 technologies.75	 The	 federal-level	 regulatory	
scheme	for	natural	gas	has	enabled	consistent	industry	growth	since	














munity	 of	 the	 states	 is	 constitutionalized	 in	 the	 Eleventh	 Amend-








damentally,	 hydraulic	 fracturing—commonly	 known	 as	 ‘fracking’—is	 a	 process	 of	





























ity	 doctrine	by	 successfully	 arguing	 that	 the	 state	 consented	 to	 the	
suit90	or	invoking	the	doctrine	of	Ex	parte	Young.91	This	Note	(and	the	
PennEast	decision)	 focuses	 instead	on	the	“[f]ederal	 [g]overnment’s	
exemption	 from	 state	 sovereign	 immunity”92	 created	 through	 the	
states’	role	in	ratifying	the	Constitution.	The	federal	government’s	ex-
emption	to	state	sovereign	immunity	refers	to	the	principle	that	each	






















































Congress	could	not	require	[the	states]	 to	 take”	 including	consenting	to	waive	their	




























ative	defense,	which	 is	 the	“defendant’s	assertion	of	 facts	and	argu-
ments	 that,	 if	 true,	will	 defeat	 the	plaintiff’s	 or	prosecution’s	 claim,	





state	 statute	or	 constitutional	provision.106	Also,	 the	 courts	may	 in-
deed	raise	a	sovereign	immunity	defense	sua	sponte,	but	they	are	not	









































PennEast	 pipeline	 system	 consisted	 of	 a	 new	 116-mile	 natural	 gas	
pipeline	 running	 from	 Luzerne	 County,	 Pennsylvania,	 to	 Mercer	










Jersey	 Department	 of	 Environmental	 Protection,	 the	 Delaware	 and	





	 110.	 Current	 Proposed	 Route	 (Detailed	 View),	 PENNEAST	 PIPELINE	 CO.,	 https://	
penneastpipeline.com/docs/proposed-route-19.pdf	 [https://perma.cc/2QLZ-AQ4X]	
(follow	the	 “Proposed	Route”	 tab	on	 the	ribbon	and	 then	 follow	the	“Download	 the	
Current	Proposed	Route	(Detailed	View)	as	a	PDF”	hyperlink).	
	 111.	 Order	on	Rehearing,	164	FERC	¶	61,098,	at	2	(2018).	
	 112.	 See	Michael	Heffler,	The	 End	 of	 a	Dream,	 HALT-PENNEAST	 (Mar.	 19,	 2017),	
https://haltpenneast.org/2017/03/19/the-end-of-a-dream	 [https://perma.cc/Q4U5	
-XUAS]	(“Maryanne	says	that	PennEast	has	increased	its’	[sic]	pressure	on	her.	None	









Committee	 (collectively,	 the	 “State	 Defendants”),	 among	 others.114	
The	State	Defendants	filed	briefs	in	opposition	to,	and	seeking	dismis-
sal	of,	PennEast’s	condemnation	actions	against	the	land	that	the	State	
Defendants	 had	 interests	 in.115	 The	 State	 Defendants	 argued	 they	
were	entitled	to	Eleventh	Amendment	immunity	from	such	actions.116	
The	district	court	held	that	the	Eleventh	Amendment	was	inapplicable	
because	PennEast	 possessed	 a	 valid	 certificate	 from	FERC	allowing	





that	 the	NGA	did	not	abrogate	New	 Jersey’s	 sovereign	 immunity.120	
First,	the	court	noted	that	where	the	Eleventh	Amendment	demands	
clarity	and	unambiguity	in	a	congressional	abrogation	of	state	sover-
eign	 immunity,	 the	NGA	was	 silent.121	The	 court	 then	 rejected	Pen-
nEast’s	contention	that	Congress	intended	the	NGA	to	make	all	prop-























to	delegate	 the	 federal	government’s	exemption	 from	sovereign	 immunity,	 it	would	
certainly	have	spoken	much	more	clearly.”).	
	 122.	 Id.	at	112.	






play	 in	 the	 instant	case:	 “the	 federal	government’s	eminent	domain	
power	 and	 [the	 federal	 government’s]	 exemption	 from	 Eleventh	
Amendment	 immunity.”125	 The	 court	 viewed	PennEast’s	 contention	
that	 it	was	 entitled	 to	 exercise	 “the	 federal	 government’s	 ability	 to	
condemn	State	land”	as	inherently	the	contention	that	PennEast	was	


















































itself	 acknowledged	would	 be	 disruptive	 for	 the	 natural	 gas	 indus-
try.133	PennEast	 also	has	 significant	 federalism	 implications.	As	dis-
cussed	above,	the	NGA	prioritizes	federal	control	of	natural	gas	regu-



















the	 suit,	 and	 the	 suit	 cannot	 settle	or	be	voluntarily	dismissed	without	 the	govern-
ment’s	consent)	are	present	in	the	instant	case:	“PennEast	filed	suit	in	its	own	name;	





















continues	 on	 its	 current	 energy-consumption	 trajectory.137	 Natural	
gas	production	and	consumption	has	a	far	from	negligible	impact	on	
the	 environment.138	 Transitioning	 from	 fossil	 fuels—like	 natural	
gas—to	renewable	sources	of	energy	is	thought	to	be	 imperative	to	
reduce	 carbon	 emissions	 and	 mitigate	 climate	 damage.139	 Moving	
away	 from	 carbon-dependent	 sources	 of	 energy	 is	 possible	 but	 re-













































enabling	 legislation	passed	 to	 incorporate	 those	 states	 into	 the	Un-
ion.144	 Conflicts	 between	 the	 federal	 government	 and	 state	 citizens	
frustrated	with	 the	 extent	 of	 federal	 control	 over	 land	within	 their	
state	have	sometimes	turned	destructive	or	violent.145	State	govern-
ments	themselves	also	have	a	history	of	opposing	federal	control	and	





































































































































tion	 easement	 as	 “tax-exempt	 charitable	 organizations	 that	 receive	
substantial	public	support”	(or	land	trusts)	and	“almost	any	govern-






























































































Conservation	 easements	 have	 successfully	 protected	 conserva-
tion	interests	for	over	a	century.177	However,	conservation	easements	









sions	 expressly	 subjecting	 conservation	 easements	 to	 eminent	 do-
main	 condemnations.180	 These	 “eminent	 domain	 exception”	 provi-




of	 conservation	 easements	 conveyed	 to	 both	 governmental	 bodies	
and	land	trusts	or	other	non-profits.	A	landowner’s	conveyance	of	a	










	 178.	 Gideon	Kanner,	Restrictive	Covenants	 in	Condemnation:	Bringing	Equity	 into	
Just	Compensation,	in	INSTITUTE	ON	PLANNING,	ZONING,	AND	EMINENT	DOMAIN	237,	245–46	
(Virginia	S.	Cameron	ed.,	1976)	(“The	notion	that	restrictive	covenants	somehow	im-
pair	 the	 exercise	 of	 the	 power	 of	 eminent	 domain	 is	 simply	 untenable.”);	 Nancy	A.	
McLaughlin,	Condemning	Conservation	Easements:	Protecting	the	Public	Interest	and	In-




























































































































































































































































However,	 courts	 also	 consider	 the	 powers	 the	 governmental	 body	
possesses	 “vis-à-vis”	 the	state	beyond	 those	 two	guiding	principles,	
such	as	the	governmental	body’s	power	to	contract,	raise	revenue,	and	
expend	funds.211	
Courts	 typically	 do	 not	 consider	 counties,	 municipalities,	 and	
agencies	 or	 officers	 thereof	 to	 satisfy	 the	 arm-of-the-state	 test	 and,	





















immunity	 attaches	 only	 to	 entities	 that	 are	 functionally	 equivalent	 to	 states	 (often	
called	‘arms	of	the	state’)	or	when,	despite	procedural	technicalities,	the	suit	effectively	
operates	against	the	state	as	the	real	party	in	interest.	These	kinds	of	suits	may	offend	

























noted	 that	New	 Jersey’s	 state	 constitution	 sets	aside	 tax	dollars	 for	
open	space	and	farmland	preservation,	and	that,	“[f]or	decades	now,	
the	 State	 has	 operated	 preservation	 programs	 aimed	 at	 preserving	
such	 land.”218	 The	 Third	 Circuit	 regurgitated	 the	 State	 Defendants’	
opening	brief	and	noted	that	these	programs	are	maintained	through	
the	New	Jersey	Department	of	Environmental	Protection	(NJDEP)	and	
New	 Jersey’s	 State	 Agriculture	 Development	 Committee	 (SADC),	 as	
well	as	a	smaller	governmental	body	called	the	Delaware	Raritan	Ca-
nal	Commission	(DRCC).219	The	court	concluded	by	emphasizing	that	

















































Third	Circuit	 in	PennEast,	 held	 that	 the	NGA	did	not	abrogate	 state	
sovereign	immunity	and	a	FERC	certificate	does	not	delegate	the	fed-
eral	government’s	exemption	to	state	sovereign	immunity	to	a	private	






















































yland’s	motion	 to	 dismiss	 and	 “concluded	 that	 Defendants	 State	 of	
Maryland	 and	 the	 Department	 of	 Natural	 Resources’	 .	.	.	 Eleventh	





































line	 company	 per	PennEast.	 A	 governmental	 body	 is	 an	 arm	 of	 the	
state	when	it	is,	among	other	factors,	funded	by	public	funds	and	the	
















	 235.	 KLEIN	ET	AL.,	supra	note	142	 (“To	help	ensure	 that	 conservation	easements	

































domain	exception	provisions	 are	present	 in	both	 the	 laws	of	 states	
that	have	adopted	the	UCEA	and	those	that	have	not.	
Alabama	adopted	much	of	the	language	of	the	UCEA	in	its	conser-





condemnation.”240	 Unlike	 Alabama,	 Hawaii	 enacted	 legislation	 ena-
bling	the	conveyance	of	conservation	easements	without	borrowing	

























cluding	 a	 conservation	 easement.	 As	 briefly	 mentioned	 above,	 the	
nature	of	a	sovereign	immunity	defense	is	not	settled.	Sometimes	the	
Eleventh	Amendment	is	interpreted	to	be	like	a	jurisdictional	bar	for	









held	conservation	easements	 facing	NGA	condemnation:	 (1)	 if	Elev-






















































































intention	 to	 subject	 itself	 to	 suit	 in	 federal	 court.”255	 The	 Supreme	
Court	has	consistently	“required	that	consent	to	suit	in	federal	court	
be	express	and	thus	has	construed	.	.	.	ambiguous	and	general	consent	



































































Land	Conservation	 Incentives	Act	authorizes	private	 landowners	 to	
convey	an	“interest	in	real	property,”	including	a	“land	use	easement,”	
to	a	“public	or	private	conservation	agency,”	which	includes	“a	gov-
ernmental	 body.”264	 The	Land	Conservation	 Incentives	Act	 success-












































































servation	 easements	 is	 wise.	 Compare	 Derrick	 P.	 Fellows,	 Kelo,	 Conservation	 Ease-








The	 state	 governmental	 body	 holding	 the	 conservation	 easement	





























































The	 deed	 could	 also	 contain	 language	 specifying	 clear	 instruc-
tions	on	how	to	remedy	a	violation	of	 the	easement.280	 If	a	pipeline	
were	allowed	to	be	sited	on	the	 land	restricted	by	the	conservation	
easement,	 then	 there	could	be	detailed	 instruction	contained	 in	 the	
easement	itself	that	a	court	could	look	to	in	ordering	the	violation	to	
 








tunity	 to	 reconsider	 its	 waiver	 at	 the	 time	 suit	 is	 brought	 against	 it	 to	 enforce	 its	
contractual	obligations”).		




























easement.283	As	a	 failsafe	 to	 this	 scenario,	 a	 conservation	easement	
could	also	include	language	waiving	state	sovereign	immunity	in	the	
case	of	any	enforcement	action	by	the	owner	of	the	underlying	land.284	
Fourth,	 the	state	could	 include	a	 third-party	enforcement	right	




ments.286	 Providing	 a	 qualified	 interest	 in	 the	 easement	 to	 a	 third	
party	can	help	to	assure	the	long-term	conservation	of	the	underlying	



















	 286.	 Mayo,	 supra	note	205,	 at	 49–50	 (noting	 that	 in	 legislation	 circa	2000,	Ala-
bama,	Alaska,	Arizona,	Arkansas,	Florida,	Georgia,	 Idaho,	 Indiana,	Kansas,	Kentucky,	










provide	a	 governmental	body	as	 a	backup,	 third-party	 interest	 in	 a	
conservation	easement	because	government	bodies	are	seen	as	pos-
sessing	the	resources	required	to	monitor	and	enforce	easements	that	











suing	 the	 violator.290	 In	 a	 post-PennEast	 third-party	 enforcement	
structure	designed	to	stop	a	pipeline,	the	third	party	would	act	to	pre-
vent	the	violation	by	suing	the	state	as	the	primary	holder	of	the	ease-

































holder.	 A	 state	 could	 then	 include	 express	 language	 obligating	 the	



























































However,	 as	mentioned	above,	 not	 all	 state	 conservation	 ease-
ment	 laws	 look	 alike.	Most	 states	 have	 adopted	 the	 UCEA	 in	 some	





















The	 states	 adopting	 some	 form	 of	 the	 UCEA	 are:	 Alabama,294	
Alaska,295	Arizona,296	Arkansas,297	Delaware,298	Florida,299	Georgia,300	
Idaho,301	 Indiana,302	 Kansas,303	 Kentucky,304	 Louisiana,305	 Maine,306	
Minnesota,307	Mississippi,308	Missouri,309	Nevada,310	Oklahoma,311	Or-
egon,312	Pennsylvania,313	South	Carolina,314	South	Dakota,315	Texas,316	




The	 states	 not	 adopting	 any	 form	 of	 the	 UCEA	 fall	 into	 two	
groups:	 states	 that	have	 conservation	easement	 laws	 that	 track	 the	
four	general	requirements	in	non-UCEA	language	and	states	that	do	


















































like	 property	 interest	 in	 Illinois:	 the	 Real	 Property	 Conservation	
Rights	Act,	which	was	enacted	in	1977	and	allows	the	creation	of	“con-
servation	rights”	in	property,	and	the	Uniform	Environmental	Cove-






























ernmental	 body	 through	 such	 a	 “conservation	 right.”	 Thus,	 Illinois	
could	use	a	conservation	right	under	the	Real	Property	Conservation	
Rights	Act	to	stop	the	siting	of	a	natural	gas	pipeline	per	PennEast.	The	








New	 Jersey341—New	 Jersey	 has	 three	 general	 conservation	
schemes	for	land	use.	The	New	Jersey	Green	Acres	Land	Acquisition	


















































cation	 (Primary	 State)”	 and	 “New	Mexico,”	 and	 then	narrow	additional	 searches	 to	
“Easement	Holder	Types”	and	“State”).	
	 344.	 N.D.	CENT.	CODE	ANN.	§§	47-05-01	to	-12	(West	2020).	
	 345.	 See	Advanced	Easement	Search,	supra	note	265	(narrow	search	query	to	“Lo-
cation	(Primary	State)”	and	“North	Dakota,”	and	then	narrow	additional	searches	to	
“Easement	Holder	Types”	and	“State”).	
